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United States Court of Appeals for the 
District of Columbia 


1 The United States of America, ss: 

The President of the United States, 

To the Honorable Edward M. Curran, 

Judge of the Police Court of the District of Columbia, 

Greeting: 

BECAUSE in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
Police Court, before you, between District of Columbia, 
Plaintiff, and Nicholas Schutz, John Miller, Anthony Har- 
itos, Gene Orville Ritchie, Richard R. Nunnally, William 
Schaeffer, Howard W. Duesler, Sander S. Osmundson, 
Florence H. Osmundson, Ethel M. Nunnally, Mina A. Kind- 
ler, Paralee I. Brewton, Lottye J. Rust, Lizzie A. Werdig, 
Nettie A. Werdig, Catherine D. Beall, Laura Rick and 
Lucy Burroughs, Defendants, No. 453,502, a manifest error 
hath happened, to the great damage of the said Defendants 
as by their complaint appears. We being willing that 
error, if any hath been, should be duly corrected, and full 
and speedy justice done to the parties aforesaid in this be¬ 
half, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the 
record and proceedings aforesaid, with all things concern¬ 
ing the same, to the United States Court of Appeals for 
the District of Columbia, together w*ith this w T rit, so that 
you have the same in the said Court of Appeals, at Wash¬ 
ington, within 15 days from the date hereof, that the record 
and proceedings aforesaid being inspected, the said Court 
of Appeals may cause further to be done therein to correct 
that error, what of right and according to the laws and cus¬ 
toms of the United States should be done. 

WITNESS the Honorable CHARLES EVANS HUGHES, 
Chief Justice of the United States, the 29th day of June 
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in the year of our Lord one thousand nine hundred and 
forty. 

JOSEPH W. STEWART 
Clerk of the United States Court of 
Appeals for the District of Co¬ 
lumbia. 

Allowed by JUSTIN MILLER, 

Associate Justice of the United States Court 
(Seal) of Appeals for the District of Columbia. 

2 In the Police Court of the District of Columbia 

July Term, A. D. 1939 

The District of Columbia, ss: 

Elwood H. Seal Esq., Corporation Counsel, by 
GEORGE DARRELL NEILSON 
JOHN O’DEA 
MILTON D. KORMAN 
J. FRANCIS REILLY 
MICHAEL J. KEANE, JR. 

Assistant Corporation Counsel, who for the District of 
Columbia prosecutes in this behalf in his proper person 
comes here into Court, and causes the Court to be in¬ 
formed, and complains that Nicholas Schutz, John Miller, 
Anthony Haritos, Jean Orville Richie, Richard R. Nun- 
nallv, William Schaefer, Howard W. Dueslar, Sander S. 
Osmundson, Florence H. Osmundson, Ethel M. Nunnally, 
Nina A. Kinler, Paralee I. Brewton, Lottie J. Rust, Lizzie 
A. Werdig, Nettie A. Werdig, Kathryn D. Beall, Laura 
Rick and Lucy Burroughs late of the District of Columbia 
aforesaid, on the 8th day of July in the year A. D. nineteen 
hundred and thirty-nine in the District of Columbia afore¬ 
said, and on Wisconsin Avenue, north, west, did then and 
there engage in a procession and parade without first 
having been issued a permit from the Superintendent of 
Police so to do. 

(Art. XI, Sec. 67, D. C. Traffic Regulations) Contrary 
to and in violation of the Act of Congress in such case 
made and provided, and constituting a law of the District 
of Columbia. 

ELWOOD H. SEAL, 
Corporation Counsel 


NICHOLAS SCHUTZ ET AL. VS. DISTRICT OF COLUMBIA. 


3 


Personally appeared Lt. B. C. Kuehling this 10th day 
of July, A. D., 1039 and made oath before me that the facts 
set forth in the foregoing information are true, and those 
stated upon information received he believes to be true. 

(signed) G. D. NEILSON 

Assistant Corporation Coun¬ 
sel in and for the District of 
Columbia 

3 Copy 

In the Police Court of the District of Columbia 

No. 453502 

District of Columbia, Plaintiff 
vs. 

Nicholas Schutz, et al Defendants 

Motion to Dismiss Information. 

Comes now the defendants by their attorney and move 
to dismiss the information filed herein on the grounds that 
it is insufficient in substance. 

Among the grounds to be argued in support of this mo¬ 
tion are the following: 

^ 1. It violates the guarantee of freedom of speech in the 
First Amendment to the Constitution of the United States. 

2. It violates the guarantee of freedom of press in the 
First Amendment to the Constitution of the United States. 

3. It violates the guarantee of the right of assembly in 
the First Amendment of the Constitution of the United 
States. 

4. It violates the due process clause of the Fifth Amend¬ 
ment to the Constitution of the United States, in that it 
is an arbitrary and unreasonable restriction of freedom of 

w 

speech and of press and of assembly, and is otherwise an 
arbitrary and unreasonable restriction upon personal lib¬ 
erty, is not related to any legitimate governmental power, 
and is discriminatory. 
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4 5. It delegates legislative power contrary to Ar¬ 
ticle I Section I, of the Constitution of the United 

States and the separation of powers contained in such Con¬ 
stitution. 

And other matters appearing of record. 

JULIUS I. PEYSER, 

1 1039 Investment Building 

Washington, D. C. 

Attorney for Defendants. 

5 No. 453502 

In the Police Court of the District of Columbia 
July Term, 1939 
District of Columbia 


vs. 


1. Nicholas Schutz 

2. John Miller 

3. Anthony Haritos 

4. Jean Orville Ritchie 

5. Richard R. Xu nn ally 

6. William Schaefer 

7. Howard W. Dueslar 

8. Sander S. Osmundson 

9. Florence H. Osmundson 


10. Ethel M. Nunnally 

11. Xina A. Kinler 

12. Paralee I. Brewton 

13. Lottie J. Rust 

14. Lizzie A. Werdig 

15. Nettie A. Werdig 

16. Kathryn D. Beall 

17. Laura Rich 

18. Lucy Burroughs 


Information for Unlicensed Paraders 


Be it remembered, That in the Police Court of the Dis¬ 
trict of Columbia, at the City of Washington, in the said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-en¬ 
titled cause, to wit: 

July 10, 1939—Information filed. Case continued to 
July 20, 1939 to obtain counsel. 

July 20, 1939—Case continued to August 23, 1939. 

Aug. 23, 1939—Defendant Ethel M. Nunnally not pres¬ 
ent. The defendant Ethel M. Nunnally having been called 
in open court, and failing to respond, the recognizance given 
foR her appearance was declared forfeited by the court, 
which is accordingly this day done 
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Aug. 30, 1939—Forfeiture set aside. 

March 2, 1940—Each defendant: Judgment Guilty 
Sentence of each defendant: To pay a fine of $5.00 and 
in default to be committed to the Washington Asylum and 
Jail for 5 days 
Memorandum opinion filed. 

Exceptions noted. Notice given of intention of applying 
to the Court of Appeals for a Writ of Error. 

Each Appeal bond $200, George Zouras, surety. 

March 8, 1940—Bill of Exceptions submitted 
March 20, 1940—Time for signing Bill of Exceptions ex¬ 
tended to April 1,1940 (1st continuance) 

March 28, 1940 Bill of Exceptions settled sealed signed 
and filed 

March 29, 1940 Assignment of errors filed 
June 29, 1940 Petition for Writ of Error granted 
July 9, 1940 Designation of record filed 
July 12,1940 Copy of record and proceedings in this case 
together with Writ of Error transmitted to the Court of 
Appeals in obedience to said Writ. 

6 In the Police Court of the District of Columbia 

(District of Columbia Branch) 

No. 453,502 

District of Columbia 


v. 

Nicholas Schutz, John Miller, Anthony Haritos, Gene 
Orville Richie, Richard R. Nunnally, William 
Schaeffer, Howard W. Duesler, Sander S. Oshund- 
son, Florence H. Osmundson, Eithel M. Nunnally, 
Mina A. Kindler, Paralee I. Brewton, Lottye J. Rust, 
Lizzie A. Werdig, Nettie A. Werdig, Catherine D. 
Beall, Laura Rick, Luch Burroughs. 

Bill of Exceptions 

Be it remembered that this cause came on to be heard 
on the 23rd day of August, 1939, before Judge Edward M. 
Curran, one of the judges of the Police Court. J. Francis 
Reilly, Assistant Corporation Counsel appeared on behalf 
of the District of Columbia. The defendants were repre- 
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seated by Julius I. Peyser. Whereupon the defendants 
having heretofore entered pleas of not guilty, to maintain - 
the issues joined, the District of Columbia called to the 
witness stand Lieutenant Benjamin C. Kuehling, member of 
the Metropolitan Police Department. 

Benjamin C. Kuehling, being duly sworn, testified on be¬ 
half of the District of Columbia substantially as follows: 

I am a Lieutenant of the Metropolitan Police Department 
assigned to Xo. 1 Precinct. On July S, 1939,1 was in the vi¬ 
cinity of Wisconsin Avenue and P Street, Northwest, with 
Officer Talbot and Officer Calvert. At about 7:00 p. m., 

I observed the defendants walking north on Wiscon- 
7 sin Avenue in single file, with placards on each one 
of them with. 

Thereupon the following occurred: 

Mr. Peyser: “I object to that statement about placards 
or anything else, that they were carrying.” 

The Witness: “I have them right here.” 

-f- Mr. Peyser: “May I state my objection? The objec¬ 
tion is that they are not charged with carrying anything, 
but only charged with having a procession or parade.” 

The Court: “I overrule the objection.” 

® Mr. Peyser: “I take an exception to that.” 

The Witness: “. . . . With double placards on each one, 
with the exception of the banners held by some, there were 
about four banners. They w’ere distributing a circular like 
this one to automobiles and pedestrians on the w T av up the 
street. When they got to Volta Place, they crossed to the 
west side of Wisconsin Avenue and proceeded south on 
Wisconsin Avenue down to O Street. After finding the 
person in charge, he was asked if he had a permit and the 
answer was ‘No’, and they were told to disperse or they 
would be arrested. They said they would continue and 
they were taken to Precinct No. 7 where they were charged 
with naradiri " without a nermit. I later ascertained that 
they did not have a permit.” 

Mr. Peyser: “The record speaks for itself, your Honor, 

I asked that that be stricken out.” 

The Court: “You want the records showing that they 
did not have a permit?” 
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Mr. Peyser: “I am going to show that application was 
made for a permit and the reason for it, and you can see 
that they did not grant it.” 

Mr. Reilly: ‘‘If Mr. Peyser wishes, I can have it sent 
for and go through the records.” 

The Court: “There is no question that these 

8 people did not have a permit but they did apply for 
a permit.” 

Mr. Peyser: “That is why I want the record. There 
were three applications made .” 

On cross-examination: 

Mr. Peyser: “Did you read the information issued out 
of Police Court?” 

The Witness: “I heard it read out this morning. Yes.” 

Mr. Peyser: “Do you know that two or three weeks 
prior thereto these same people were arersted and dis¬ 
charged by Judge Newman in this very court?” 

Mr. Reilly: “I object your Honor, I don’t know whether 
he would know that.” 

The Court: “I sustain the objection”. 

Mr. Peyser: “Your Honor, this is one court with four 
judges and Judge Newman held it was lawful and .... ” 

The Court: “That is not binding on me, The Court of 
Appeals so held.” 

Mr. Peyser: “The question I ask now, so that I may 
have an exception if necessary. Did you know that Judge 
Newman, held in this very court two or three weeks prior. 
• • • 

The Witness: “You mean of my own knowledge. I 
heard something about it, but I don’t know anything about 
it from my own personal knowledge. I am just explaining 
the only way I can. If somebody told me, yes. Yes, I 
heard that.” 

Mr. Peyser: “And discharged these same people?” 

The Witness: “Yes, that is what I heard.” 

Mr. Peyser: “Did they have a procession or parade?” 

The Witness: * ‘ Both ’ ’. 

Mr. Reilly: “Your Honor, I object”. 

The Court: “I will decide that.” 

Mr. Peyser: “Did they walk on the street or 

9 sidewalk?” 
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The Witness: 1 ‘They were on the sidewalk when I 
first saw them, they crossed the street proceeded south on 
Wisconsin on the sidewalk.’’ 

Mr. Peyser: “It started on the sidewalk, crossed the 
street to get to the other sidewalk, and went down the 
sidewalk?” 

The Witness: “Yes.” 

Edwin F. Talbot, being duly sworn, testified on behalf 
of the District of Columbia, substantially as follows: 

“I am a member of the Metropolitan Police Department 
assigned to No. 7 Precinct. About 7 P. M. on the 8th day 
of July, Saturday evening, I observed a procession or par¬ 
ade of members of both sexes, carrying placards and ban¬ 
ners, proceeding north on the east side of Wisconsin Ave¬ 
nue, occupying the sidewalk. They were in single file, ap¬ 
proximately 10 feet apart. They came north on Wisconsin 
Avenue to Volta Place, crossed the intersection and pro- 
i&eded south on the west side of Wisconsin Avenue. We 
[\pro<?eeded south on Wisconsin Avenue, o bserving that traf ¬ 
fic was being tied up. t hat chil dren and adults were crossing 
from the other side of t he street to see what it was; that 
when we reached Wisconsin and O Street there was a slight 
traffic jam and a pproximately six or seven cars. The leader 
of this~parade had stopped about three feet off the curb 
and each and every individual member of the parade had 
stopped, the space between them maintained, and walking 
south on Wisconsin Avenue.” 

Mr. Reilly: “Did you observe any of these paraders 
carrying any signs of any type?” 

The Witness: “Yes, everyone had at least the placard 
and some the placard and banner.” 

Mr. Reilly: “Can you identify these?” 

The Witness: “Yes”. 

Mr. Reilly: “When did you first see these?’ 

The Witness: “I first saw them on probably the second 
or third member of the band, walking north on Wisconsin 
Avenue just before reaching Volta Place. I observed them 
continuously until they were relieved of them at No. 7 
Precinct.” 

Mr. Reilly: “Did there come a time when they came into 
your possession?” 
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The Witness: “Yes, when we relieved them of 
10 them. ’ ’ 

Mr. Peyser: “ Your Honor, I object on th e 
g rounds that this is a charge against parading, whether 
they carry their coats or hats is not important. The ques'-j 
fiSTriS'only whether it is a parade. The information states 
‘ . . did then and there engage in a procession or parade^J 
without first having been issued a permit from the Super*,^ 
intendent of Police so to do.* 1 do not think what they ca r- ^ 
ried is very important.” / 

The Court: “i will overrule the objection and allow/ 
an exception.” 

Mr. Reilly: “Officer, have you ever seen this before. 



M * \. 

Due .•w 1 


(Exhibiting a banner on a stick) ou 

» ■ 

The Witness: “Yes, I first saw it when I relieved one/ 
particular gentleman of the group in the station house 
of it.” 

Mr. Reilly: “I will now offer it in evidence.” 

Mr. Peyser: “Objection, your Honor.” 

The Court: “Overruled”. 

Mr. Peyser: “May I note an exception.” © 

On cross-examination 


Mr. Peyser: “When did you first get the two banners?” 
The Witness: “Well, as each individual was booked, 
they were relieved of the signs.” 

Mr. Peyser: “How were they relieved?” 

The Witness: “We seized them as evidence in the case.” 
Mr. Peyser: “You took them away from them?” 

The Witness: “Yes”. 

Mr. Peyser: “You asked for them and they handed them 
over?” 

The Witness: “Yes”. 

The Court: “These are just two of many?” 

The Witness: “Yes”. 

Mr. Peyser: “You stated in your direct examination 
that the defendants were 10 feet apart, is that cor¬ 
rect?” 

11 The Witness: “Approximately”. 

Mr. Pevser: “You heard the Lieutenant testifv 
• •> 

that it was on the sidewalk they started, crossed the street, 
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and went on the other side of the sidewalk? They were 
not parading in the street? 

The Witness: 4 ‘ Only when they crossed the street. ’ ’ 

Mr. Peyser: “It was not a middle of the street parade 
led by police or traffic officers?” 

The Witness: 44 No, they were not.” 

Mr. Peyser: “Were any remarks being made by any of 
the defendants, any statement by any of the marchers? 
Did you hear any statement ?” 

The Witness: “No, I did not observe any particular 
statement made because I was in a scout car. I rode down 
to the head of the procession at 0 Street and stopped 
there. I at no time walked along side of them except on 
their way back to the station house.” 

Mr. Peyser: “Who ordered you to apprehend the de¬ 
fendants ?” 

The Witness: “There was not an order made. It was 
a mutual agreement between police officers that the law 
was being violated.’’ 

Mi*. Peyser: “Didn’t somebody direct the arrest? 

The Witness: “No.” 

Mr. Reilly: “Objection to that.” 

The Court: “Objection sustained.” 

Mr. Peyser: “Exception.” 

Mr. Peyser: “Did you receive any direction from head¬ 
quarters?” 

Mr. Reilly: “I object to that. It is asking the question 
another wav.” 

mr 

The Court: “I sustain the objection”. 

T hereupon, Mr. Reilly suggested a stipulation tha t there 
w as not a permit for a parade oil the 6th oO ulyln Ge orge¬ 
town, an d Mr. Peyser con sented-to same. 

12 ; At this point the District of Columbia rested. De¬ 
fendant’s counsel made Motion to the Court to dis¬ 
miss the information and presented a copy of the Motion, 
setting out the following grounds: 

1. It violates the guarantee of freedom of speech in the 
First Amendment to the Constitution of the United States. 

2. It violates the guarantee of freedom of press in the 
First Amendment to the Constitution of the United States. 
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3. It violates the guarantee of the right of assembly in 
the First Amendment of the Constitution of the United 
States. 

4. It violates the due process clause of the Fifth Amend¬ 
ment to the Constitution of the United States, in that it is ^ 
an arbitrary and unreasonable restriction of freedom of 
speech and of press and of assembly, and is otherwise an 
arbitrary and unreasonable restriction upon personal lib¬ 
erty, is not related to any legitimate governmental power, 
and is discriminatory. 

5. It delegates legislative power contrary to Article I, 
Section I, of the Constitution of the United States and the 
separation of powers contained in such Constitution. 

6. Defendants contend that Section 67^of the GPraffic Or¬ 
dinances is invalid because it delegates pawer^to the Su¬ 
perintendent of Police in flat violation of the Act of Con¬ 
gress empowering the Commissioners to make traffic regu¬ 
lations. (D. C. Code Supp. IV, 1939, Title 6, Chapter 9, 
Section 243a.) 

And other matters appearing of record. 

Discussion between counsel for defendants and the court 
as to interpretation of the regulation and the meaning of a. 
streets and sidewalks. The court stating that defendants^ 
were in the street when they passed across the street anch A 
that the sidewalks were part of the street. 

-’s "counsel also~reserved the right to'*' 

13 move to dismiss at the end of all the evidence. 

Thereupon, the defense counsel offering in evi¬ 
dence the report of the Government of the District of Col¬ 
umbia, dated March 14, 1934, and indexed March 21, 1934, 
which alludes to the reason why the regulation was changed 
from the Director of Vehicles and Traffic to"{he Superin- 
tcndant of Police, and that th e regula tion was “meant to 
be on streets and to be led by motorcycle officers or traffic 
officers so that there would be no confusion.’* Marked De¬ 
fendants’ Exhibit dk 1. (No objection.) 

Malcolm M. Downie, being duly sworn, testified on behalf 
of the defendants, as follows: 

Mr. Peyser: ‘‘Were you in the march?” 

The Witness: “I had charge of it. I was in the origi¬ 
nal one”. 
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Mr. Reilly: “Just a moment. You mean the one that 
Judge Newman originally decided on ? I object to any tes¬ 
timony about that parade.” 

The Court: “Sustain the objection. That record will 
speak for itself”. 

Mr. Pevser: “This is not a court of record and the evi- 
deuce is not before the court at the present time. I think 
the court ought to have evidence as to what was done.” 

Mr. Reilly: “I will stipulate that it was dismissed .’ 9 

Mr. Peyser: “Will you further stipulate all the state¬ 
ments made by Judge Newman at that time?” 

Mr. Reilly: “Legally correct?” 

Mr. Peyser: “No, the statements made, questions of 
facts.” 

Mr. Reilly: “I am not stipulating anything except that 
it was dismissed.” 

Mr. Peyser: “I want to show that these men and women 
who were in the second march had been discharged by 
Judge Newman because he did not find ...” 

The Court: “He said he had a reasonable doubt”. 
14 Mr. Peyser: “He did not find that they were 
guilty of the same charge, because h e had a rea son- 
able do ubt that thev were parading, and let them g o. Now 
tEev go into a march with the same kind of banners and 
what happens? They are arrested again. And I w*ant to 
show* that they had a parade on the sidewalk and Judge 
Newman had a reasonable doubt that they were engaged 
in a parade and dismissed the case.” 

The Court: “All right.” 

The Witness: “Judge Newman stated that he was not 
convinced beyond a reasonable question of doubt that a 
parade had been staged. Therefore, he decided that they 
were not guilty and dismissed the charge. I having charge 
of it, immediately planned to again advertise this meeting, 
thinking that Judge Newman’s decision was binding in 
the city of Washington, so I again arranged to advertise 
this meeting by this information march.” 

The Court: “What kind of march?” 

The Witness: “Information march, because we were 
informing people of this meeting to be held at our head¬ 
quarters.” 
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Mr. Peyser: “Are you alluding to the sign,—the big 
sign.” 

The Witness: “That is right. Free admission, no col¬ 
lection”. 

No cross-examination. 

Anthony Haritos, being duly sworn, testified in his own 
behalf, substantially as follows: 

I was in the march on July 8th. There was no noise or 
excitement. We were walking 15 to 20 feet apart and we 
did not halt any traffic. Every time we came to a red light 
we all stopped. If some had crossed and the rest stopped 
for a red light, the ones that were ahead stopped until the 
rest caught up when the light turned green. All marching 
was done on the sidewalk. There were sixteen in the line 
and two living in Georgetown came in afterwards. We 
walked just like the rest of the pedestrians, just as 
15 you and I would walk along the street. It-was not 
like a parade, but like the rest of the pedestrians. 
We didn’t tie up traffic at all. I don’t see how we could 
block traffic, because we walked just like the rest of the 
people. 

On cross-examination, the witness testified substantially 
as follows: 

We started at 29th and M Streets and walked toward 
Key Bridge. We waited for the red light, then crossed 
and came back on the other side. Then we went up Wis¬ 
consin Avenue, and when we were arrested we were coming 
down Wisconsin Avenue. There were either 17 or 18 of us. 
Al l of the p eople were carryin g banners or placards, except 
t wo wno didn't. nave anv~ They joined the march after it 
started. 

Mr. Peyser: “I ask your Honor, to strike from the 
record of the witness, the whole theory of carrying pla¬ 
cards. We will admit these men did carrv banners, but 
in carrying banners they carried them on the sidewalk the 
same as pickets in the last picket of the hotels and apart¬ 
ments in the District of Columbia. They did not interfere 
with anybody, and did not make a parade as in the traffic 
ordinance. It was as somebody walking down the side¬ 
walk.” 

Mr. Reilly: “I have no question except if these banners 
were not there, there would have been no occasion for a 
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parade. These placards will help your Honor to arrive 
at a conclusion as to whether it was a parade”. 

Mr. Peyser: “Exception.” 

Charles C. Eberle, being duly sworn, testified on behalf 
of the defendants, as follows: 

Mr. Peyser: “Did you ever apply for a permit . . .” 

Mr. Reilly: “Before you answer this question, I want 
a chance to object”. 

Mr. Peyser: “. . . in the District Building for 
16 Jehovah’s witnesses to walk down the sidewalks of 
Washington and if so, when?” 

Mr. Reilly: “I object unless he can state that he ap¬ 
plied for a permit for this parade on July 8th”. 

The Court: “I will sustain the objection with limita¬ 
tions, the question should be . . .” 

Mr. Peyser: “We are going to show r a whole line of 
people v’ho applied for a permit and w r ere denied.” 

The Court: “He can say that he applied and was de¬ 
nied.” 

Mr. Peyser: “He applied prior thereto. We want to 
show that there was a continuance of refusals on the part 
of the Police Department to grant these people the right 
to march on the sidewalk.” 

Mr. Reilly: “I believe, without regard to pri or re ¬ 
f usals, t hey hav e to show* a_retusal on this particular day 
for this_parade. ” 

The Court: “Sustain the objection 

Mr. Peyser: “T take exception to this ruling. To make 
this record clear, w*e will offer witnesses to show* that per¬ 
mits w’ere applied for from the Superintendent of Police 
for the purpose of walking dowm the sidewalk in such 
manner and form as directed by the Superintendent of 
Police.” 

Mr. Reilly: “That does not state it exactly the way it 
should be.” 

The Court: “I will exclude any evidence in regard to 
any prior parades. We will let you put in any evidence 
that anvbodv applied for a permit for the parade on July 
8th.” 

Mr. Peyser: “Your Honor, I said at the beginning that 
w*e did not apply because it would have been a useless thing 
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as they were continuously being refused, and we have wit¬ 
nesses here to show that they had not been given the oppor¬ 
tunity to get a permit, when they were denied to them.” 

The Court: “They paraded anyway.” 

17 Mr. Peyser: “It was not a parade, and Judge 
Newman so decided prior to this march carrying 

these banners”. 

No further questions. 

Mr. Peyser: “We want to call all the witnesses who 
from time to time went to obtain permits. This was all 
prior to this occasion. We have those witnesses in court 
now T . . . .” 

Mr. Reilly: “Of course, I make my objection.” 

The Court: “I will sustain the objection”. 

Mr. Peyser: “I take exception.” 

Mr. Peyser: “Your Honor, I am going to renew my 
motion that I made at the close of the plaintiff’s case.” 

Defendants’ counsel renewed Motion to Dismiss on the 
same grounds. 

At this point the defendants rested. 

The Court presented a memorandum opinion as follows: 

The defendants in the above entitled matter were 
charged with parading on the streets of the District of 
Columbia in violation of Section 67 of the District of 
Columbia Traffic Regulations, which reads as follows: ^ 

“Processions and parades, except funerals, shall, not be' 
allowed except by permit issued-'byjthe Superintendent of 
Police, which permit shall designate the time and route 
of such procession or parade, and no part of such pro¬ 
cession or parade shall move except according to the term^ 
of such permit”. 

The case came on for trial without a jury on August 23, 
1939, at which time the following evidence was presented: 
Lieutenant Kuehling and Private Talbott of the Metro¬ 
politan Police Department testified that on July 8, 1939, 
they observed the defendants marching along various side¬ 
walks and crossing various streets in the Georgetown sec¬ 
tion of the District of Columbia, that is to say, walking 
north on the east side of Wisconsin Avenue between 0 and 
P Streets, N. W.; that each defendant carried either 

18 placards or banners, the placards being of the double 
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type, tied with string, one in front and one in back; 
that defendants proceeded north on Wisconsin Avenue 
across P Street to Volta Place, crossing Wisconsin Ave¬ 
nue to the west side, south on Wisconsin Avenue, across 
P Street to 0 Street, where the witness Kuehling ap¬ 
proached the defendants and asked them if they had a 
permit to parade, whereupon they told the witness that 
they had none: that the witness then informed defendants 
that they would hav e to dis burse or He would he compelled 
to arrest Them; that the defendants informed the vritness 
t 4T!aI Ihey would not disband and started to continue walk¬ 
ing down Wisconsin Avenue, whereupon witness placed 
defendants under arrest and took them to the Seventh 
Precinct, where they were charged with parading without 
a permit; that vehicular traffic as well as pedestrian traffic 
had to stop at various times to allow defendants to march; 
that the placards and banners carried by the defendants 
were advertising a meeting of Jehovah’s Witnesses, to 
which organization the defendants belong; that there were 
eighteen defendants marching in the parade in a single 
file, about fifteen feet apart. 

The defendants testified that the procession started at 
Twenty-ninth and M Streets, N. W., proceeding West on 
M Street to Key Bridge, then east on M Street to Wiscon¬ 
sin Avenue and north on Wisconsin Avenue, vrhere they 
were first observed by the police officers. 

Counsel for the Government and the defense stipulated 
that the defendants had no permit to parade on July 8, 
1939, 'and that they did not apply to the Superintendent of 
Police for a permit to parade on July 8, 1939. 

It was contended at the trial that the defendants were 
not in a parade or in a procession, because the ordinance 
applied only to paraders in the streets and not to people 
walking on the sidewalks. Webster’s New International 
Dictionary defines “parade” as follows: * ; 



To exhibit in a showy or ostentatious manner; to show 
off; to assemble and form; to marshal; to cause to 
maneuver or march ceremoniously; to walk in pub- 
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lie with some circumstance of show; to form or march, as 
in review,” 

and “procession” as: 

“Act of proceeding or moving on; regular, orderly, or 
ceremonious progress; continuous course; that which is 
moving onward in an orderly, stately, or solemn manner, 
especially, a train of persons advancing in order, as a^ 
procession of mourners.” 

In the case of Frend et al v. United States, 69 App. D. C. 
281, Writ of Certiorari Denied 59 Sup. Ot. 488, the defen¬ 
dants were of a similar number and were walking along 
the sidewalks in a manner not dissimilar to the defendants 
herein and in its decision the Court of Appeals, sustaining 
this Court, in that case said: ^ 

“Each defendant was parading in the public streets.” 

In view of the Court of Appeals’ interpretation of the 
actions of the defendants in the Frend case and the dic¬ 
tionary definitions, supra, there is no question in this 1 
Court’s mind but that the defendants here were engaged 
in a parade or procession within the meaning of the law. 

The purpose of Section 67 of the Traffic Regulations is' 
to secure to the public the use of the streets for unob¬ 
structed travel. Streets and highways are dedicated, se¬ 
cured and maintained primarily for public transit and must 
be so preserved. All other uses thereof must be subordi¬ 
nated or yield to the right of free and unobstructed pass¬ 
age. Section 67 of the Traffic Regulations must be con¬ 
sidered as an aid to this primary use of the streets and not 
as a prohibition or regulation of assemblies therein, except 
as these interfere with public travel, both vehicular and 
pedestrian. In the Frend case, supra, the Court further 
said: 

“It has never been considered that the right in the public 
to use the streets is unlimited or that it may be exercised 
in defiance of the laws of the United States or of the 
20 States. On the contrary, it has always been con¬ 
sidered, that a municipality may control and regu¬ 
late the use of the streets in the general good; and this 
has often been held to include the preventing of loud 
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noises, shooting of guns, assembling of crowds and the 
routing of parades. The control or prohibition of any of 
these things cannot be regarded as interfering with the 
constitutional right of assembly or of speech. Nor is there 
anything in the Fifth Amendment to the Constitution which 
invalidates this exercise of the police power in the respects 
mentioned.” 


The Frend case further upheld the validity of Section 67 
of the local traffic "Regulations, when it said: 

“This (referring to Section 6?) and other regulatory 
laws, with discretion in a local official, grow out of the 
long recognized necessity of controlling and otherwise 
limiting in the commonwealth the use of public streets and 
we have held a similar regulation to be a valid exercise of 
the police power”. LaForest v. Board of Commissioners, 
92 F. 2d 547, 67 App. D. C. 396; District of Columbia v. 
Smith, 9 3 F, 2d 65 0. 

/ Following the Frend case, this Court holds that Section 
\ 67 of the local Traffic Regulations is a valid exercise of the 
i police power. 

c This Court finds that all defendants in this case were 
parading on the streets and sidewalks of the District of 
Columbia, having no permit to parade. The Court, there¬ 
fore. finds each defendant guiltv. 

7 V ' 


/s/ EDWARD M. CURRAN 
Judge, Police Court of the District of Columbia. 


March 2, 1940. 


* * * * 


V Exceptions were allowed the defendants^ and counsel 
gave notice of intention to apply for a writ of error, and 
bond of Two Hundred Dollars ($200.00) for each defendant 
was set by the Court. 

And thereupon, all of said exceptions were duly noted 
and allowed as aforesaid and duly entered upon the 
21 minutes of the Court, and because the matters and 
things hereinbefore recited are not matters of rec¬ 
ord, in order to make the same a part of the record herein, 
which is hereby ordered, so that the defendants may have 
their cases reviewed on appeal, the defendants, by their 
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attorney move the Court to sign and seal this, their Bill 
of Exceptions, to have the same force and effect as if each 
and every one of said exceptions have been separately 
signed and sealed, which Motion is granted by the Court; 
^and thereupon the defendants tender this, their Bill of 
Exceptions, and request the Court to sign and seal the 
same, which is accordingly done, now for them, this 28 
day of March, A. D., 1940. 

(signed) EDWARD M. CURRAN 
(Seal) Judge. 

March 28, 1940 Bill of Exceptions settled, sealed signed 
and filed 

Approved: 

(signed) JULIUS I. PEYSER 
Attorney for Petitioners . 

Corporation Counsel, D. C. 

Asst. Corporation Counsel, D. C. 

To: Elwood H. Seal, 

Corporation Counsel, D. C. 

John O’Dea 

Assistant Corporation Counsel, D. C. 

Please take notice that within Bill of Exceptions will 
be called to the attention of and submitted to the Court on 
the 8th day of March, 1940, at 10 o’clock a. m. or as soon 
thereafter as counsel can be heard, for the purpose of hav¬ 
ing the same signed and sealed by the Court. 

(signed) JULIUS I. PEYSER 
Attorney for Petitioners. 

22 Service of the foregoing notice and copy of said 
Bill of Exceptions acknowledged this day of 
March, 1940. 


Corporation Counsel, D. C. 


Assistant Corporation Counsel, D. C. 
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Filed Mar. 29 2 29 PM ’40 W F Bramhall Clerk 
of Police Court Washington, D. C. 

No. 435,502 
District of Columbia 
vs. 

Nicholas Schutz, et al 
Assignment of Errors 

Now conies the petitioners in the above entitled cause, 
and assign as errors the following: 

1. The Court erred in overruling the defendants’ motion 
to dismiss. 

2. The Court erred in holding that Section 67 of the 
Traffic Ordinances is not invalid because it delegates power 
to the Superintendent of Police in flat violation of the Act 
of Congress that empowers the Commissioners to make 
traffic regulations, and provides that no member of the 
Metropolitan Police Department may be empowered to per¬ 
forin any function other than in the enforcement thereof. 

3. The Court erred in not allowing the defense to show 
that the defendants had applied to the Superintendent of 
Police for permits to parade prior to July 8,1939, and had 
been refused same on each and every occasion without rea¬ 
son and without justification. 

4. The Court erred in other respects apparent of rec¬ 
ord. 

/s / JULIUS I. PEYSER 
/»/ RICHARD B. TALLEY 

Attorneys for Petitioners 
1039 Investment Building 
Washington, D. C. 
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24 Filed Jul 9 10 55 AM ’40 W F BRAMHALL 
Clerk of Police Court Washington, D. C. 

In the Police Court of the District of Columbia. 

No. 453,502 

District of Columbia 

vs. 

Nicholas Schutz, et al. 

Designation of the Record. 

Now comes the petitioners in the above entitled cause, 
and designates the record as follows: 

1. Information. 

2. Defendants Motion to Dismiss. 

3. Verdict. 

4. Notice of intention to petition for writ of error and 
filing of bond. 

5. Bill of Exceptions. 

6. Assignment of Error. 

7. This designation of record. 

JULIUS I. PEYSER 
RICHARD B. TALLEY 
1039 Investment Building 
Washington, D. C. 

Attorneys for Appellants 

Copy mailed to the office of the Corporation Counsel this 
9th day of July, 1940. 


RICHARD B. TALLEY. 
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25 In the Police Court of the District of Columbia 


United States of America, 

District of Columbia, ss: 

I, Walter F. Bramhall Clerk of the Police Court of the 
District of Columbia, do hereby certify that the foregoing 
pages, numbered from 1 to 25 inclusive, to be true copies 
of originals in cause No. 453502 wherein the District of Co¬ 
lumbia is plaintiff and Nicholas Schutz, et al. defendants, 
as the same remain upon the files and records of said 
Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, the City of Washington, in said 
District, this 12 day July, A. D. 1940 

WALTER F. BRAMHALL 

(Seal) Clerk Police Court , Dist. of Columbia. 

Endorsed on Cover: No. 7716. Nicholas Schutz et al., 
Plaintiffs in Error, vs. District of Columbia. United States 
Court of Appeals for the District of Columbia. Filed Jul 
12 1940 Joseph W. Stewart, Clerk. 
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UNITED STATES COURT OF APPEALS 
For the District of Columbia 

April Term, 1940 


No. 7716 


Special Calendar 


Nicholas Schutz, et al., 
Plaintiffs-in-E rror, 


v. 


District of Columbia. 


BRIEF FOR PLAINTIFFS-IN-ERROR. 


This case is before the Court on a writ-of-error to 
the Police Court of the District of Columbia, to review 
judgments of that Court rendered on March 2, 1940, 
whereby each of the plaintiffs-in-error was convicted 
of a violation of the Traffic Regulations, (Art. XI, 
Sec. 67, D. C. Traffic Regulations). Plaintiffs-in-error 
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were sentenced to pay a fine of $5.00 or serve 5 days 
in jail. (R. 5) Petition for writ-of-error to this Court 
was filed by plaintiffs-in-error, and the writ issued on 
June 29, 1940. The record was filed in this Court on 
July 12, 1940, and printed July 25, 1940. 

STATEMENT OF CASE. 

The evidence appearing in the testimony (R. 6-15, 
inclusive) shows that on July 8, 1939, about 7: 00 P.M. 
in the afternoon the persons herein aggrieved were 
walking north on Wisconsin Avenue, Northwest, be¬ 
tween il Street and Volta Place, in Washington, Dis¬ 
trict of Columbia, in single file on the sidewalk about 
ten to twenty feet apart. Each carried a placard, and 
four were carrying banners informing the public of a 
meeting to be held that evening. No admission charges 
were to be made at this meeting. They were distribut¬ 
ing circulars to other pedestrians and people in auto¬ 
mobiles at the curb. When they got to Volta Place 
they crossed to the west side of the street and pro¬ 
ceeded south on Wisconsin Avenue to O Street, when 
they were stopped by the police. 

When crossing the street they crossed on the proper 
traffic signal and when some had crossed and the rest 
stopped for a red light, the ones that were ahead 
stopped until the rest caught up when the light turned 
green. 

Each of the plaintiffs-in-error was charged with 
violation of Article XI, Sec. 67, D. C. Traffic Regula¬ 
tions (R. 2). The information charged that the peti¬ 
tioners, on the eighth day of July in the year A.D. 
Nineteen hundred and thirty-nine, in the District of 
Columbia aforesaid, and on Wisconsin Avenue, North¬ 
west, did then and there engage in a procession and 
parade without first having been issued a permit from 
the Superintendent of Police so to do. 


The Traffic Regulation (Art. XI, Sec. 67, D.C. Traf¬ 
fic Regulations) upon which these informations were 
founded provides as follows: 

"PERMITS FOR PARADES. Processions and 
parades, except funerals, shall not be allowed ex¬ 
cept by permit issued by the Superintendent of 
Police, which permit shall designate the time and 
route of such procession or parade, and no part 
of such procession or parade shall move except 
according to the terms of such permit/’ 

The Statute upon which the information and Traffic 
Regulation were founded (Act of Congress of Febru¬ 
ary 27, 1931—D. C. Code, Supp. V, Title 6, Chapter 9, 
Section 243-(a)) provides as follows: 

‘‘COMMISSIONERS AUTHORIZED TO 
MAKE REGULATIONS; Department of Vehi¬ 
cles and Traffic; director; congressional tags; ti¬ 
tling; joint board; arterial and boulevard high¬ 
ways ; commissioners may prescribe penalties; 
publication of regulations; signs on highways; 
prosecutions.—(a) The Commissioners of the Dis¬ 
trict of Columbia are authorized and empowered 
to make, modify, repeal, and enforce usual and 
reasonable traffic rules and regulations relating 
to vehicles, and rules and regulations concerning 
the control of traffic, the registration of motor ve¬ 
hicles, and the issuance and revocation of opera¬ 
tors’ permits; and in the administration of the 
above powers and authority the Commissioners 
may exercise the same through such officers or 
agents of the District as the Commissioners may 
designate: PROVIDED, That no member of the 
Metropolitan Police Department may he empow¬ 
ered to perform any function under sections 241- 
250 a, 252, and 253 of this title other than in the 
enforcement thereof” [Italics supplied] 

Motion to dismiss the information was made at the 
close of the defendant-in-errors case (R. 10,11) and 
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renewed at the close of the plaintiffs-in-error’s case 
(R. 15) and is as follows: 

“ * * * that it [the information] is insufficient in 
substance. Among the grounds to be argued in 
support of this motion are the following: 

1. It violates the guarantee of freedom of speech 
in the First Amendment to the Constitution 
of the United States. 

2. It violates the guarantee of freedom of press 
in the First Amendment to the Constitution 
of the United States. 

3. It violates the guarantee of the right of as¬ 
sembly in the First Amendment of the Con¬ 
stitution of the United States. 

4. It violates the due process clause of the Fifth 
Amendment to the Constitution of the United 
States, in that it is an arbitrary and unrea¬ 
sonable restriction of freedom of speech and 
of press and of assembly, and is otherwise an 
arbitrary and unreasonable restriction upon 
personal liberty; is not related to any legiti¬ 
mate governmental power; and is discrimi¬ 
natory. 

5. It delegates legislative power contrary to Ar¬ 
ticle I, Section 1, of the Constitution of the 
United States and the separation of powers 
contained in such Constitution. 

6. Defendants contend that Section 67 of the 
Traffic Ordinances is invalid because it dele¬ 
gates power to the Superintendent of Police 
in flat violation of the Act of Congress em¬ 
powering the Commissioners to make traffic 
regulations. (D. C. Code Supp. IV, 1939, Ti¬ 
tle 6, Chapter 9, Section 243-(a) ). 

And other matters appearing of record.” 




The motion to dismiss was overruled without opinion 
by the Court. Judgments of conviction were rendered 
against all of the defendants and a memorandum opin¬ 
ion w’as rendered by the Court (R. 15,16,17,18). Each 
defendant was sentenced to pay a fine of $5.00 or to 
serve five days in jail (R. 5). 

Exceptions were noted, and notice was given of the 
intention of plaintiffs-in-error to petition this court 
for a writ-of-error. Appeal bonds were fixed in the 
amount of $200.00 for each defendant, and the bonds 
were furnished. (R. 5) 

ERRORS TO BE RELIED ON. 

All the errors assigned (R. 20) are relied upon. 
For convenience they are herein stated and rearranged 
as follows: 

1. The Court erred in holding that Section 67 of the 
Traffic Ordinances is not invalid because it dele¬ 
gates power to the Superintendent of Police in 
flat violation of the Act of Congress that empow¬ 
ers the Commissioner to make traffic regulations, 
and provides that no member of the Metropoli¬ 
tan Police Department may be empowered to per¬ 
form any function other than in the enforcement 
thereof. 

2. The Court erred in overruling the defendants' 
motion to dismiss. 

3. The Court erred in not allowing the defense to 
show that the defendants had applied to the Su¬ 
perintendent of Police for permits to parade prior 
to July 8, 1939, and on many occasions had been 
refused permits without reason and without jus¬ 
tification. 

4. The Court erred in other respects apparent of 
record. 
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ARGUMENT. 

I. 

The Traffic Regulation is Void on Its Face. 

1 The Traffic Regulation in question is void on its 
face as it is a direct delegation of authority by the 
Commissioners of the District of Columbia to the Su¬ 
perintendent of Police in flat violation of the Act of 
Congress empowering the Commissioners to make traf¬ 
fic regulations. 

The ordinance is invalid because Congress has for¬ 
bade such a delegation of power to the Police Depart¬ 
ment. This is made clear by the history and interpre¬ 
tation of Article XI, Section 67, of the Traffic Regula¬ 
tions and the Act of Congress of February 27, 1931, 
establishing the Regulation of Traffic. 

Prior to 1934, Section 67 required that the Director 
of Vehicles and Traffic should have the power to grant 
permits for parades and processions. In 1934, the files 
of the Police Department show that, the Department 
recommended to the Commissioners a change in the 
ordinance transferring the power to the Superinten¬ 
dent of Police. Upon this recommendation the Com¬ 
missioners adopted the ordinance. This action of the 
Commissioners is definitely and entirely not within 
their authority as delegated to them by the Act of 
Congress of February 27, 1931, which specifically re¬ 
stricts the Commissioners from empowering any mem¬ 
ber of the Metropolitan Police Department to perform 
any function under the Traffic Regulations other than 
in the enforcement thereof. This is clearly shown by 
a reading of D. C. Code Supp. IV, 1939, Title 6, Chap¬ 
ter 9, Section 243-(a) herein set forth. (Page 3 supra). 

This provision in the statute was deliberately in¬ 
cluded for the purpose of excluding from police con¬ 
trol, all administrative duties other than those of 
enforcement. This interpretation is emphasized by a 




study of the House and Senate Committee reports on 
this bill at the time of its passage in Congress. As 
originally introduced in 1931, the bill bore the House 
number 14922. An accompanying bill, S. 5249, was in¬ 
troduced in the Senate, and the House bill was later 
substituted for the Senate bill in the Senate and thus 
passed. The disagreements between the Houses were 
on matters unrelated to the question now under con¬ 
sideration. 

The House and Senate reports on their respective 
bills are identical in respect to the provision now to 
be interpreted. The House Report, p. 5, and the Senate 
Report, p. 5, under the title “General Purpose of the 
Bill” say that the purpose was “to put direct and final 
authority in the hands of the Commissioners/' And a 
department of vehicles and traffic was to be established: 

“This department would have charge of the is¬ 
suance and revocation of operators’ permits, the 
registration and titling of motor vehicles, the 
making of traffic studies and plans, the installa¬ 
tion and maintenance of traffic signs, signals and 
markers and all such other matters as experience 
may indicate should be assigned to it by the Com¬ 
missioners. Many of the administrative duties now 
requiring the services of policemen will be as¬ 
signed to this department, and the bill, as amend¬ 
ed by the Committee, provides that the Police De¬ 
partment may not be used under this act other 
than for enforcement purposes” [Italics supplied] 

This statement shows that Congress has intended 
to remove all administrative duties from the shoul¬ 
ders of the Police, and to bar them from exercising 
such duties. It is clear that the Committees thought 
that the administrative duties should go to the Direc¬ 
tor of Traffic. 

Therefore when the District Commissioners shifted 
the permit powder from the Director of Traffic in 1934 
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to the Superintendent of Police, the Commissioners 
violated this provision of the act of 1931. 

It should also be noted that this provision of the 
Act of Congress of 1931 has not been in any way 
changed, altered or revised by a subsequent Act of 
Congress and unquestionably established that the Com¬ 
missioners did not act within their authority. Section 
67 of the Traffic Regulations is the only regulation 
being enforced that has been authorized by the Com¬ 
missioners in excess of their authority as set out by 
the Act of 1931. 

Reference is here made to the Embassy Picketing 
Case (Frend v. U. S., 69 App. D. C. 281; 100 F. 2d. 691), 
which questioned and settled the right of Congress to 
delegate to the Superintendent of Police the power to 
regulate and enforce the congregating, or displaying 
of flags, banners, placards, etc., within five hundred 
(500) feet of any Embassy, Legation, or Consulate in 
the District of Columbia. 

The law as set out in the Embassy Picketing Case 
does not apply to the case at hand because there Con¬ 
gress directly delegated power to the Superintendent 
of Police, and in the case at hand the Superintendent 
of Police derives his power from the Commissioners 
wherein they are specifically restricted by Congress 
from delegating such power to him. 

The regulation being invalid, there is no need in 
asking for a permit for a parade or procession; as 
Set out by the Supreme Court in the case of Lovell v. 
Griffin, 303 U. S. 444, 452 ; 82 L. Ed. 949. 
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n. 

The Court Erred in Overruling the Motion to 
Dismiss. 

The Information and Traffic Regulation as derived 
from the Act of Congress of February 27, 1931, is un¬ 
constitutional. 

The ordinance violates the guarantees of freedom 
of speech, freedom of press, and the right of people 
peaceably to assemble in the First Amendment to the 
Constitution of the United States as further guaran¬ 
teed and protected by the Fourteenth Amendment. At 
the time of their arrest, plaintiffs-in-error were en¬ 
gaged in giving a message to the people of the Dis¬ 
trict of Columbia, and were not in the process of a 
parade or procession. 

They were peaceably walking on the sidewalk in 
a manner not unlike picketing, which has been sanc¬ 
tioned by the Supreme Court of the United States on 
several memorable occasions. In Schneider v. State, 
308 U.S. 147, 161, 163 the Court said, 

“ * * * the streets are natural and proper places 
for the dissemination of information and opinion; 
and one is not to have the exercise of his liberty 
of expression in appropriate places abridged on 
the plea that it may be exercised in some other 
place.” 

The carrying of signs on the person is not mark¬ 
edly different from posting them in any other way in 
public places. Indeed, in the Hague case, Judge Clark, 
Judge in the lower Federal Court (25 F. Supp. 127- 
151) took up that very point, saying: 

"Whatever we have said about the regulations 
of public meetings applies a fortiori to the dis¬ 
play of placards by pickets or anyone else desir¬ 
ous" of persuading the passer-by. The test is the 
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same one of provocation and breach of the peace. 
Whatever differences exist are in favor of no pre¬ 
vious restraint" 

Therefore the lower court enjoined any restraint 
on the C. I. 0. right: 

“To display placards of the character of those 
displayed at the time of the institution of this 
suit or of a substantially similar character in or 
on the public places of New Jersey" 

The activity of the plaintiffs-in-error can not be 
excluded from the protection of freedom of the press 
merely because it does not involve a newspaper. 

“The press in its historic connotation compre¬ 
hends every sort of publication which affords a 
vehicle of information and opinion. What we have 
had recent occasion to say with respect to the vi¬ 
tal importance of protecting this essential liberty 
from every sort of infringement need not be re¬ 
peated here.” Lovell v. Griffin, 303 U. S. 444, 452; 
82 L. Ed. 949, 952, and cases there cited. 

It does not improve the situation that the Police 
could, if they would, grant a permit. The ordinance 
is invalid for the very reason that it does rest a licens- 

V 

ing power with the administrative branch: 

“The struggle for the freedom of the press was 
primarily directed against the powder of the licen¬ 
sor. It was against that power that John Milton 
directed his assault by his ‘Appeal for the Liberty 
of Unlicensed Printing’. And the liberty of the 
press became initially a right to publish ‘with¬ 
out a license what formerly could be published 
only with one". While this freedom from previous 
restraint upon publication cannot be regarded as 
1 exhausting the guaranty of liberty, the prevention 
of that restraint was a leading purpose in the 
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adoption of the constitutional provision.” Lovell 
v. Griffin, 303 U. S. 444, 451; 82 L. Ed. 949, 953. 

The Supreme Court in its recent decision in the 
case of Schneider v. State, 308 U. S. 147, again sanc¬ 
tioned this doctrine: 

"This court has characterized the freedom of 
speech and that of the press as fundamental per¬ 
sonal rights and liberties. The phrase is not an 
empty one and was not lightly used. It reflects 
the belief of the framers of the Constitution that 
exercise of the rights lies at the foundation of 
free government by free men. It stresses as do 
many opinions of this court, the importance of 
preventing the restriction of enjoyment of these 
liberties.” 

Again the Supreme Court in its more recent deci¬ 
sion in Thornhill v. State of Alabama, 84 L. Ed. 659, 
668, U. S. Adv. Ops. (May 6, 1940), using stronger 
language stated that, 

"The State urges that the purpose of the chal¬ 
lenged statute is the protection of the community 
from the violence and breaches of the peace, which, 
it asserts, are the concomitants of picketing. The 
pow-er and the duty of the State to take adequate 
steps to preserve the peace and to protect the pri¬ 
vacy, the lives, and the property of its residents 
cannot be doubted. But no clear and present dan¬ 
ger of destruction of life or property, or invasion 
of the right of privacy, or breach of the peace can 
be thought to be inherent in the activities of every 
person who approaches the premises of an em¬ 
ployer and publicizes the fact of a labor dispute 
involving the latter. We are not now concerned 
with picketing en masse or otherwise conducted 
which might occasion such imminent and aggra¬ 
vated danger to these interests as to justify a 
statute narrowly drawn to cover the precise sit¬ 
uation giving rise to the danger.” 
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1 And to go even further, the case at hand should 
be considered in the light that the ordinance is un¬ 
constitutional, because it rests arbitrary discretion in 
an administrative official, setting up no primary prin¬ 
ciple to guide him in his use of his unlimited authority. 

Plaintiffs-in-error do not contend that a power to 
give permits can not be delegated to an administrative 
official. But they do contend, especially when that power 
might possibly be abused in a manner injurious to civil 
liberties, that the delegating authority must give some 
primary principle to guide the administrative discre¬ 
tion. Else there is a denial of Due Process. 

In the Hague decision the Supreme Court scores 
the absence of a standard for administrative discre¬ 
tion in these words: 

“We think the Court below was right in hold¬ 
ing the ordinance quoted in Note 1 void upon its 
face. It does not make comfort or convenience in 
the use of streets or parks the standard of official 
action. It enables the Director of Safety to refuse 
a permit on his mere opinion that such a refusal 
will prevent ‘riots, disturbances, or disorderly as¬ 
semblage'. It can thus, as the record discloses, be 
made the instrument of arbitrary suppression of 
1 free expression of views on national affairs for 
the prohibition of all speaking will undoubtedly 
‘prevent' such eventualities/’ Hague v. C.I.O., 307 
U.S. 516; 83 L. Ed. 1437. 

1 On the other hand reference is made to the lan¬ 
guage used in the Frazee case, 63 Mich. 396, wdiere 
the Court said that laws for the regulation of parades 
“must fix the conditions expressly and intelligibly, and 
not leave them to the caprice of any one.... It is only 
where power is given to license that permissive action 
can be left to particular cases. If this were allowed 
in the case of processions of those whose notions did 
not suit their views or tastes, in politics or religion, 
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or any other matter on which men might differ, when 
men in authority have arbitrary power, there can be 
no liberty. . . . ” (P. 406) 


ra. 

Arbitrary Administration by Police Superin¬ 
tendent. 

The Court would not allow the defense to show 
that the plaintiffs-in-error had applied to the Super¬ 
intendent of Police for permits to parade prior to 
July 8, 1939, and had been refused same on each and 
every occasion without reason and without justifica¬ 
tion. 

Wherein the plaintiffs-in-error had applied on prior 
occasions for a permit to conduct a parade and had 
been refused by the Superintendent of Police, they did 
walk on the sidewalk in a manner unlike a parade. 
This evidence should have been allowed to show that 
the defendants did not have the intention of violating 
the regulations, as they had previously walked in a 
like manner, and when taken before Judge Newman 
of the same Court charged with the same offense, "were 
told that he was not sure that they w’ere parading 
within the meaning of the regulation. 

Surely this peaceful walking on the sidewralk does 
not call for a permit and police regulation of traffic 
to the extent of a circus parade. 

Therefore the refusal of a permit by the Super¬ 
intendent of Police and their subsequent arrest for 
walking on the sidewalk is an arbitrary denial of the 
rights afforded to every citizen by the Constitution. 
In Thornhill v. State of Alabama, 84 L. Ed. 659, 663; 
U. S. Adv. Ops. (May 6, 1940), the Court said, 

“The cases when interpreted in the light of their 
facts indicate that the rule is not based upon any 
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assumption that application for the license would 
be refused or would result in the imposition of 
other unlawful regulations. 

“Rather it derives from an appreciation of the 
character of the evil inherent in a licensing sys¬ 
tem. The power of the licensor against which John 
Milton directed his assault by his ‘Appeal for the 
Liberty of Unlicensed Printing’ is pernicious not 
merely by reason of the censure of particular com¬ 
ments, but by reason of threat to censure com¬ 
ments on matters of public concern. It is not the 
sporadic abuse of power by the censure but the 
pervasive threat inherent in its very existence 
that constitutes the danger to freedom of discus¬ 
sion. See Near v. Minnesota, 283 U. S. 697, 713, 
75 L. Ed. 1357. One who might have had a license 
merely for the asking may therefore call into ques¬ 
tion the whole scheme of licensing when he is pros¬ 
ecuted for failure to procure it. Lovell v. Griffin, 
303 U. S. 444, 82 L. Ed. 949”. 

IV. 

Wrongful Application to Pedestrians on Side¬ 
walk. 

The ordinance is invalid because it is unreason¬ 
able if it applies to groups of people walking on the 
sidewalk, and therefore not within the scope of the 
Congressional authorization. 

Title Six, Chapter 9, section 243 of the District of 
Columbia Code gives to the Board of Commissioners 
the power to make and enforce “usual and reasonable” 
traffic regulations. Under the authorization of this sec¬ 
tion, the Board made the traffic rule in question here. 

The authorities leave no doubt that the Commis¬ 
sioners cannot expect to enforce unreasonable regula¬ 
tions, for such a regulation would not be within the 
authorization of Congress. A decision expressing that 
point of view, strongly, is Moore v. District of Colum¬ 
bia , 12 App. D. C. 537, 540, (1898): 
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“The limitations or restrictions imposed by the 
Acts of Congress upon the exercise of the [rule- 
making] power are only that the regulations made 
in pursuance thereof shall be both reasonable and 
usual in their character and manner of enforce¬ 
ment. If it be shown and determined that the reg¬ 
ulations or any material parts thereof, are un¬ 
usual or unreasonable, they would be inoperative 
and void, to the extent that they were so unusual 
or unreasonable, because, in such case they would 
not be within the power delegated by Congress. 
For it is a settled principle that municipal ordi¬ 
nances or regulations can not enlarge or change 
the legislative grant of power to the municipal 
agency.” 

In that decision the Court went even further to 
emphasize its point: 

“Nor must any ordinance or regulation be un¬ 
necessarily oppressive to the citizen; nor can an 
ordinance or regulation be legally made and en¬ 
forced which contravenes a common right unless 
the power to do so be plainly conferred by legis¬ 
lative grant.” (P. 541, and cases there cited.) 

A few recent decisions in which the Court makes 
clear that it still holds to the view that regulations 
must be reasonable are: 

Dorsey v. Peak, 

58 App. D. C. 64, 58 W. L. R. 285 (1928) 
Smallwood v. D. C., 

57 App. D. C. 58, 55 W. L. R. 162 (1927) 

D.C. v. Bailey, 

57 App. D. C. 151, 55 W. L. R. 299 (1927) 

Thus it is clear that this ordinance to be valid must 
be reasonable. As interpreted to require permits for 
parades in the streets, it might be reasonable, but de¬ 
fendants contend that if it is interpreted as the pros¬ 
ecution would interpret it, to cover groups walking 
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on the sidewalk, it is clearly and manifestly unrea- 
sonable. 

What possible justification can there be for this 
interference with individual liberty and the free use 
of the sidewalks by the public? The plaintiffs-in-error 
were walking in perfect peace and order. There is no 
more cause to require a permit for these eighteen 
people to use the sidewalks than there is to require a 
permit for eighteen people to get off a bus and walk 
down the sidewalk. None of those justifications for 
the ordinance cited by the Police when they urged its 
passage, i.e., responsibilities of regulating traffic in a 
special and unusual manner, clearing routes, or pro¬ 
viding motorcycle escorts, can possibly exist in rela¬ 
tion to activities such as those of the plaintiffs-in- 
error. 


CONCLUSION. 

The regttKitipn is invalid on its face. It is invalid 
as applied to tliis case. Even if it is valid it was not 
shown to have been violated by the plaintiffs-in-error. 
This Court, therefore, should reverse the judgments 
below. 


Respectfully submitted, 

Julius I. Peyser 
Aaron W. Jacobson 
Richard B. Talley 
Attorneys for Plaintiff s-in-Error. 



